
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
VIRGIE ARTHUR,    § 
      § 
 Plaintiff,    § 
      § CIVIL ACTION NO.: 
vs.      § 4:07-cv-03742 
      § 
HOWARD K. STERN,   § 
CBS STUDIOS, INC.,   § 
and KPRC HOUSTON,   § 
      § 
 Defendants.    § 
 

DEFENDANT HOWARD K. STERN’S RESPONSE IN 
SUPPORT OF DEFENDANTS’ CBS STUDIOS, INC. AND  

KPRC HOUSTON’S RESPONSE TO PLAINTIFF’S AMENDED  
MOTION FOR LEAVE TO AMEND ORIGINAL PETITION (COMPLAINT)  

TO ADD ADDITIONALPARTY DEFENDANTS AND JURISDICTIONAL FACTS 
 

COMES NOW Howard K. Stern (“Stern”), Defendant in the above-styled action, and 

hereby files his Response in Opposition to Plaintiff’s Amended Motion for Leave to Amend 

Original Petition (Complaint) to Add Additional Party Defendants and Jurisdictional Facts.  In 

response to Plaintiff’s Motion to Amend, Stern adopts and incorporates, as fully set forth herein, 

the arguments in opposition to Plaintiff’s Motion to Amend as set forth in Sections I and II of 

Defendants’ CBS Studios, Inc. and KPRC Houston’s Response to Plaintiff’s Amended Motion 

for Leave to Amend Original Petition (Complaint) to Add Additional Party Defendants and 

Jurisdictional Facts. 

In addition, Plaintiff’s allegation that she needs leave of court to amend her complaint to 

add ‘additional jurisdiction facts’ is without merit. Currently pending before the Court is 

Defendant Howard K. Stern’s Rule 12(b)(2) Motion to Dismiss for Lack of Personal Jurisdiction 

(the "Motion to Dismiss"), which has been fully briefed after months of jurisdictional discovery. 
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Should Plaintiff have ‘additional jurisdictional facts’ she would like to show the Court, the 

proper procedure for her would appear to be to amend her response in opposition to the fully 

briefed Motion to Dismiss, rather than the dilatory tactic of seeking to amend the complaint.  

Furthermore, Plaintiff has demonstrated inexcusable delay in attempting to amend her 

complaint to add ‘additional jurisdictional facts.’ Because Plaintiff has not attached a copy of her 

proposed amended complaint, the Court must divine the potential contents of the proposed 

amendment and specifically how, if at all, it would relate to the core facts of the pending action. 

Nevertheless, Plaintiff wishes to amend her complaint to allege, among other things, that Stern 

telephoned her in Texas, a fact she surely knew of at the time she filed her original complaint.  

Plaintiff also wishes to amend her complaint to add allegations—unsupported by the 

record developed through Plaintiff’s months of jurisdictional discovery—that Stern, through his 

sister, directed alleged Texas conspirators. The emails attached to Plaintiff’s Motion in alleged 

support of this contention, which notably do not support the propositions Plaintiff represents to 

the Court that they support, are dated many months before Plaintiff filed her complaint. There 

simply exists no justifiable reason for the Plaintiff’s delay in attempt to plead ‘facts’ known to 

her at the time she filed her original complaint that will ultimately have no bearing on 

jurisdiction.  See Williams v. Simmons Co., 185 F. Supp.2d 665, 672 (N.D. Tex. 2001) (“[I]n 

exercising its discretion to deny leave to amend a complaint, a trial court may properly consider 

(1) an ‘unexplained delay’ following an original complaint, and (2) whether the facts underlying 

the amended complaint were known to the party when the original complaint was filed.”); see 

also Southmark Corp. v. Schulte Roth & Zabel, 88 F.3d 311, 316 (5th Cir. 1996) (holding that 

denial of a motion for leave to amend pleadings was warranted where the moving party “sought 
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leave to add both a fact of which it had been aware since before it filed its original complaint and 

a cause of action based on the identical, known facts that underlie its original complaint”). 

Accordingly, for the reasons set forth in the Sections incorporated by reference herein 

and for the additional reasons stated above, Stern respectfully requests that Plaintiff’s Amended 

Motion for Leave to Amend Original Petition (Complaint) be denied.  

Dated: April 4, 2008.  

      Respectfully submitted, 
 
      POWELL GOLDSTEIN LLP 
 
 
          By:  /s/ L. Lin Wood   
      L. Lin Wood 
      Attorney-in-Charge 
      Georgia Bar No. 774588 (Pro hac vice) 

Keith Miles Aurzada 
Texas Bar No. 24009880 
John C. Patton 
Georgia Bar No. 567232 (Pro hac vice) 

      2200 Ross Avenue, Suite 3200 
      Dallas, Texas  75201 
      Telephone: (214) 721-8000 
      Facsimile: (214) 721-8100 
 
 
      ERIC M. SAUERBERG, P.A. 
      M. Krista Barth 

Florida Bar No. 0461229 (Pro hac vice) 
Suite 102 
200 Village Square 
Palm Beach Gardens, Florida  33410 
Telephone: (561) 776-0330 
Facsimile: (561) 776-0302 

        
      Attorneys for Howard K. Stern 

 
 
 

Case 4:07-cv-03742     Document 57      Filed 04/04/2008     Page 3 of 4



 4

CERTIFICATE OF SERVICE 
 
 This is to certify that on this 4th day of April, 2008, I electronically filed the foregoing 

document with the Clerk of Court using the CM/ECF system, which will automatically send 

email notification of such filing to the following attorneys of record in this case: 

Neil M. McCabe   Charles L. Babcock 
The O’Quinn Law Firm  Nancy W. Hamilton 
440 Louisiana, Suite 2300  Jackson Walker LLP 
Houston, Texas  77002  1401 McKinney, Suite 1900 
Attorneys for Plaintiff   Houston, Texas  77010 
Virgie Arthur    Attorneys for Defendants 

      CBS Studios, Inc. and 
      KPRC Houston 
 
 

 /s/ L. Lin Wood     
L. Lin Wood 

1267285 
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