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June 19, 2008

BY E-MAIL kleinr@stephenslynn.com

Robert M. Klein, Esg.

Law Offices of Stephens Lynn La Cava
Hoffman & Puya, P.A.

Two Datran Center — Penthouse 11

9130 South Dadeland Boulevard

Miami, FL 33156

Re:  Howard K. Stern v. John O'Quinn, Case No. 07-60534-CIV-DIMITROULEAS

Dear Rob:

I write pursuant to Fed. R. Civ. P. 37(a), Local Rules 7.1 and 26.1 and Item VI of the
Appendix to the Local Rules of the Southern District of Florida in a good faith attempt to resolve
a potential discovery dispute. In short, we believe that many of Defendants’ recent discovery
responses are grossly insufficient and evasive, and the work-product privilege is improperly
asserted. We also believe that Defendants’ “privilege logs” do not meet the minimal standards
imposed by the Local Rules.

In particular, we have issues with the following responses supplied by Defendants:
e Defendant John M. O'Quinn’s Responses to Interrogatories No.'s 1 through 11;

o Defendant John M. O'Quinn’s Responses to Requests for Production No.s 2 through 11,
16, 17, 19 through 21, 23 through 28, 30, and 32;

e Defendant John M. O'Quinn & Associates PLLC's Responses to Requests for Production
No.s 1 through 10, 15, 16, 18 through 22, 24, and 25;

o Defendants’ privilege logs do not comport with S.D. Fla. Local Rule 26.1 (G)(3)(c), and
Local Rule 26.1(G)(3)(b)(ii) requires Defendants to identify responsive documents
created after the lawsuit was filed but withheld due to an asserted privilege; and

o Defendant John M. O'Quinn’s Responses to Requests for Admission No.s 9 through 16
and 18.

The response to Interrogatory No. 1, which asks Mr. O'Quinn if he was misquoted in the
First Amended Complaint and to identify any error, is insufficient and evasive as he does not
identify the “portions that were omitted” from the Complaint, how the quote was taken
“completely out of context”, how the “medium” affects the veracity of the quoted material and
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how any of these issues caused the quotation to be in error. If Mr. O'Quinn is misquoted, please
identify which portion of the quote is in error.

The responses to Interrogatories Nos. 2 through 11 each assert the work-product
privilege as justification for withholding any or further factual response and the identity of
anyone interviewed by O'Quinn or his investigators. We believe this broad assertion of the
privilege is improper for at least four reasons: 1) it seeks to conceal facts which are freely
discoverable; 2) Defendants waived any applicable privilege by placing Defendants’ reliance on
its investigators at issue in this litigation: namely, John O'Quinn avers that he relied on facts
supplied by his investigators for his belief that Mr. Stern killed Anna Nicole Smith and Daniel
Smith; 3) Defendants waived any privilege by sharing details of their investigation with third-
parties, e.g., Rita Cosby; and 4) Plaintiff has a substantial need for the information and cannot
get it without undue burden because only Mr. O'Quinn and his investigators know the facts
supporting his accusations regarding Mr. Stern and Defendants’ investigation into the veracity of
such facts. Further, due to the nature of the response, we are unsure whether any relevant
information is being withheld on each of these Interrogatories on assertion of the various
objections raised. We therefore request that you confirm, for each interrogatory, any
information is being withheld under the assertion of privilege.

Defendants’ responses to the identified Requests for Production are unacceptable for the
same reason: the work-product privilege is improperly asserted to conceal facts; any applicable
work-product privilege has been waived because Defendants’ have placed their investigation of
Howard K. Stern and the deaths of Anna Nicole and Daniel Smith at issue; any applicable work-
product privilege was waived through disclosures to third-parties; and Plaintiff has a substantial
need for the sought-after documents and cannot get the equivalent without undue burden
because only Defendants and their investigators know the facts supporting Mr. O'Quinn’s

~accusations and his investigation into the veracity of such facts. Further, we request that you
confirm whether or not any documents are being withheld which are responsive to each of the
identified document requests. See Suncast Technologies, LLC v. Patrician Products, Inc., 2008
WL 179648 at * 2 (S.D. Fla. Jan. 17, 2008) (Rosenbaum, Magistrate Judge) (requiring
Defendant to file affidavit attesting that all responsive documents were produced or included in
a privilege log)

Moreover, Defendants’ boilerplate objection that an Interrogatory or Request to Produce
is “overbroad"” does not relieve Defendants of their duty to respond with relevant information.

The privilege logs provided by Defendants are unacceptable because they do not meet
the minimal standards set forth in S.D. Fla. Local Rule 26.1(G)(3)(c), i.e. they do not supply the
general subject matter of each document. See Williams v. Cannon, Inc., 2008 WL 2053492
(S.D. Fla. May 13, 2008) (privilege log must “describe[s] the nature of the documents .. not
produced or disclosed .. in a manner that ... will enable other parties to assess the claim”).
Further, the privilege log for Ms. Vicedomine impermissibly lists documents in groups; and the
O'Quinn Law Firm’s privilege log improperly asserts the work product privilege with reference to

- third parties to the lawsuit, i.e. Dawna Kaufman, who we understand has written articles for the
National Enquirer.
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To the extent that any documents were created after commencement of this litigation,
we believe that Defendants must, pursuant to Local Rule 26.1.(G)(3)(b)(ii), list those
documents by date, type and general subject matter and as otherwise provided in the Rule to
confirm that no documents were created after that date. Suncast Technologies, 2008 WL
179648 at * 2: Guzman v. Irmadan, Inc.,  FR.D. __, 2008 WL 1733613 (S.D. Fla. April 10,
2008) (responsive but withheld documents must be identified when withheld on assertion of
privilege). In an effort to compromise, and without waiving our right to contest the work-
product privilege asserted, we do not seek a list of documents created by counsel after this

- lawsuit was filed relating to legal issues or advice, but rather only that Defendants identify any
documents created or received by Defendants and their investigators after the lawsuit was filed
which relate to the Defendants’ factual investigation into the deaths of Anna Nicole and Daniel
Smith, or its investigation of Howard K. Stern.

Finally, the responses to Mr. Stern’s Requests for Admissions Nos. 9 through 16, which
ask that Mr. O'Quinn admit or deny that he is accurately quoted in the Complaint, are
improperly evasive as the “denial” is meaningless because Mr. O’'Quinn does not identify which

. “portions are omitted”, how the quotes are “taken out of context” or how “consideration of the
medium” in which they were uttered supports a qualified denial of the accuracy of the quotes.
The request is rather simple: did O’'Quinn say the words attributed to him or did he not?
Similarly, Request to Admit No. 18 asked O’Quinn to admit he has no knowledge of “any life
insurance policies in which a third-party would benefit upon the death of Anna Nicole Smith.”
Mr. O’'Quinn responded that he has insufficient information to “admit or deny” the Request. We
believe the answer is improper, as he was asked a “yes” or "no” question — either he knows
there are life insurance policies, or he does not.

Please let me know a good time to discuss the above in the next few days. If we are
unable to come to an agreement, we will file motions to compel on the items listed above on or
before Monday, June 30, 2008.

Sincerely,

=

Eric P. Schroeder
For Powell Goldstein LLP

cC: L. Win Wood, Esq.
Neil McCabe, Esq.
M. Krista Barth, Esq.
John C. Patton, Esq.
Luke Lantta, Esq.



