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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

CASE NO. : 07-60534-CIV-DIMITROULEAS
MAGISTRATE JUDGE: ROSENBAUM

HOWARD K. STERN,
Plaintiff,
Vs,
JOHN M. O’QUINN and
JOHN M. O’QUINN & ASSOCIATES PLLC
d/b/a The O’Quinn Law Firm

Defendants.
/

PLAINTIFF’S MOTION TO STRIKE DEFENDANTS” UNTIMELY ANSWER

NOW COMES Plaintiff Howard K. Stern and, pursuant to Federal Rule of Civil
Procedure 12, hereby respectfully requests that the Court strike the untimely Answer of
Defendants John M. O’Quinn (“O’Quinn”) and John M. O’Quinn & Associates, PLLC d/b/a The
O’Quinn Law Firm (“The O’Quinn Law Firm”).

As set forth in Stern’s application for default, which was entered by the Clerk of Court,
Defendants’ answers were due on or before August 22, 2008. Defendants filed their Answer on
September 16, 2008, without the leave of Court required by Federal Rule of Civil Procedure
6(b), and only after the Clerk of Court made an entry of default on the docket as to Defendants.
[Compare DE 176 with DE 178.] Defendants’ Answer is therefore untimely and violates Federal
Rule of Civil Procedure 6(b) because Defendants did not seek leave to file the Answer after the
time set forth in Federal Rule of Civil Procedure 12 had expired.

For the foregoing reasons, the Court should GRANT this Motion and
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(i) strike the untimely Answer of Defendants O’Quinn and The O’Quinn Law
Firm; and

(ii) order that the facts alleged in Stern’s Amended Complaint are found to be
established.

In support of this motion, Stern relies on his supporting memorandum, filed
simultaneously herewith.
A proposed order striking Defendants’ untimely Answer is attached hereto as Exhibit A

for the Court’s convenience.

Dated: September 17, 2008. /s/ L. Lin Wood
L. Lin Wood
(Georgia Bar No. 774588) (Pro hac vice)
llwood@pogolaw.com
Eric P, Schroeder
(Georgia Bar No. 629880) (Pro hac vice)
eschroeder@pogolaw.com
Luke A. Lantta
(Georgia Bar No. 141407) (Pro hac vice)
llantta@pogolaw.com

POWELL GOLDSTEIN LLP
One Atlantic Center

Fourteenth Floor

1201 West Peachtree Street, N.W.
Atlanta, Georgia 30309
Telephone:  (404) 572-6600
Facsimile:  (404) 572-6999

M. Krista Barth

(Florida Bar No. 0461229)
kaista@emsattorneys.com
ERIC M. SAUERBERG, P.A.
Suite 102

200 Village Square

Palm Beach Gardens, Florida 33410
Telephone:  (561) 776-0330
Facsimile: (561) 776-0302
Attorneys for Plaintiff

Howard K. Stern
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CERTIFICATE OF SERVICE
I hereby certify that on September 17, 2008, I electronically filed the foregoing document
with the Clerk of Court using the CM/ECF system which will automatically send email

notification of such filing to the following attorneys of record:

Robert M. Klein, Esq. Neil M. McCabe, Esq.
Roberta G. Mandel, Esq. The O’Quinn Law Firm
Cayla B. Tenenbaum, Esq. Suite 2300, 440 Louisiana

Law Offices of Stephens Lynn La Cava Houston, Texas 77002
Hoffman & Puya, P.A.

Two Datran Center — Penthouse II Attorneys for Defendants

9130 South Dadeland Boulevard

Miami, Florida 33156

Attorneys for Defendants

This 17th day of September, 2008.

/s/ M. Krista Barth

M. Krista Barth

(Florida Bar No. 0461229)
krista@emsattorneys.com

Attorney for Plaintiff




