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: 1 {(Whereupon, the following proceedings held.)
2 THE BAILIFF: State of Florida, in and for
3 Broward County. We are now in session. Please
4 be seated. Turn off all cell phones and please
[ 5 remain quiet.
b THE COURT: Good morning, everyone. We
7 need to make clear for the parties that we've
i 8 liberalized the rules of evidence in this case.
- 9 And we've done that because the candlelit is
10 burning for us. Time is of the essence.
11 We had a witness on the stand and we're
12 going to bring Larry back on the stand. You're
13 still under oath.
14 M5. OPRI: Your Honor, before we do that,
15 I just want a little housekeeping. An event
16 happened yesterday and it was all over the news
17 and I'm just concerned about it.
18 There was video and recording that Ms.
19 Barth removed my client's drinking cup from the
20 stand and I just would like to know what that
21 was about.
22 MS. BARTH: I can represent —-
23 THE COURT: 1I'1ll tell vyou what, I'm not
24 getting into this. I'm not getting into this.
25 I'm just -- I've been impressed by the conduct
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1 of the attorneys in this case.
2 I want to keep this dignified with decorum
3 and respect. I'm not getting into it. We'll
4 move on.
? 3 Larry, you can have a seat again. You're
6 still under cath. And, Mr. Milstein, anytime
_ 7 you want, the podium is yours.
‘E? 8 MR. MILSTEIN: Thank you, Your Honor.
9 Good morning, Your Honor. For the record, since
10 we have another court reporter here today, it's
11 Richard Milstein from Ackerman, Senterfitt on
12 pehalf of Dannielynn Smith. Sorry, Dannielynn
?- o 13 Hope —-
14 MS. BARTH: Marshall, Stern.
15 MR. MILSTEIN: I apologize.
16 THE COURT: Larry, you were telling us,
17 "when did Anna Nicole tell you that she was
18 pregnant, date and place.
19 THE WITNESS: It’'s been twice. Once, the
20 first time, January 2005. And that was -- she
21 told me that the pregnancy resulted in
22 ‘miscarriage in February of 2005.
23 And the second pregnancy was, she informed
24 me, February -- the week of February the 20th,
25 right around that time of the appearance for the
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| 1 Supreme Court, February of '06. February of
2 '06.
3 MR. RALE: Objection, Your Honor. I'm
4 sorry to start this way. Just in regards to the
5 issue related to paternity,:l'm not sure about
6 Florida law but under California law, typically,
7 sealed or confidential proceeding, this
8 testimony is being viewed and it's public and
f; 9 something that I would believe to be improper
10 under California law to talk about.
11 MS. OPRI: If I may, to address that --
12 THE COURT: Objection overruled.
13 M5. OPRI: Thank you.
14 MR. RALE: Thank you.
15 THE COURT: The second time when she let
16 you know that she was pregnant, you mentioned to
. 17 us you were concerned about her using
' 18 medication?
19 THE WITNESS: Yes, sir.
20 THE COURT: What did you tell her, if
21 anything?
22 THE WITNESS: I told her that she should
23 stop. I told her even before she was pregnant
24 and there was a time frame before she was, after
25 the first miscarriage and between the second,
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1 that I felt she was ﬁaking a little leeway
2 because I was kind of keeping track of what her
3 intake was.
4 There was a night and day difference from
5 when T was able to kind of monitor the situation
6 versus not being able to and not being there or
7 slipping away for a few minutes or whatever.
8 THE COURT: What date does she tell you
. s she's pregnant, the second time?
10 THE WITNESS: It was around Valentine's
11 Day, February of 2006.
i2 THE COURT: And when did you state your
i' 13 concern about her utilizing medicated drugs?
14 THE WITNESS: I stated the concern from
15 the -- from the inception of the relationship.
le THE COURT: And what took place after that
- 17 conversation?
L 18 THE WITNESS: Well, you know, the way it
19 was presented to me -- the way.it was presented
20 to me originally --
; 21 THE COURT: Forget how it was presented.
22 I want to know what you heard or saw.
23 ' THE WITNESS: I was told --
24 THE CCURT: ©WNo. That would be hearsay.
25 Did you get to see her again?
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1 THE WITNESS: I'm confused about what time
2 frame you're talking about.
3 THE COURT: We're talking about the second
4 pregnancy. |
5 THE WITNESS: Yes, sir. All the way up to
6 May of 2006.
7 THE COURT: You told us yesterday at scme
i & point she went to the Bahamas.
: 9 THE WITNESS: In May of 2006 she left
:i' 10 first for South Florida and then she made her
| 11 way to the Bahamas shortly after.
1 12 THE COURT: During that period of time,
;ij : 13 were you telling her not to utilize all these
{: 14 medications?
: 15 THE WITNESS: I was telling her and also
16 telling Mr. Stern that it was a problemn.
. 17 THE COURT: Now the dots are starting to
é 18 fill in. Now we're starting to understand the
f?; 19 personalities a little bit.
| 20 You lawyers are trained to try to find a
_____ 21 smoking gun. Who's the villain? Who's the
{ 22 hero?
- 23 We came here, or at least maybe one of
24 your purposes may have been, who is the bad guy
25 or bad person here? There's black, there's
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1 white and there's a-lot of gray in this case.
2 Let's look at these three parties for a
o 3 minute because we have a short day. Let's look
4 at these parties. BAll these parties are,
> obviously, God's children.
6 We have the mother who ten years ago had a
7 relationship with the daughter. We don't know
‘?FF 8 how solid that relationship was but she had some
2 relationship.
10 She begins to tell the daughter not to do
11 drugs. I, being a former member of the Broward
12 County Commission on Alcoholism and dealing in
;éé - 13 the rehab world in and out, know that pecople
14 that don't want to get rehabilitated are going
13 to take flight from that person telling them to
16 take —- to get off the drugs.
17 She stays away from mother. We're not
18 certain why but now maybe some of the facts are
13 coming out because mama is not going to like her
20 taking medicated -- overmedicated drugs.
21 We've got Larry who now tells it, because
22 she's pregnant, and he's concerned about the
23 health and welfare of the baby to be born and we
24 know all the studies show that baby has to be
25 healthy as it's in the womb.

BOSS CERTIFIED REALTIME REPORTING, INC. (954) 467-6867



Case 0:07-cv-60534-WPD  Document 203-31  Entered on FLSD Docket 10/03/2008 Page 11 of 50

11
1 And Larry telis her not to do drugs, my
2 guardian ad litem. So Larry runs her out of
e 3 California because she doesn't want to be told
| 4 not to do medicated drugs.
2 Now, stay with me. Then we have Stern.
6 Is he a bad guy or is he a fellow who has some
7 form of a love for her? We don't know. It's a
Tiﬁ% | fact that will come out way beyond this hearing.
% 3 ‘ But whatever relationship he had with her, he
10 would be called, maybe, an enabler because he
[ 11 lived -~ your objection is so noted.
| 12 He lived in the home and he may have known
13 if he said to her, stop taking these drugs, and
14 I'm going to have you bring forth a&ditional
15 argument and facts concerning this. But he may
le have said, if he put his foot down, and he loved
17 her maybe in some form or another, she might
18 have taken flight from Stern.
19 Bear with me a minute. I knew I needed my
20 glasses.
21 So my attorneys in most cases, we try to
22 portray in front of the jury good guy, bad guy,
23 hero, villain. 1I'm stating that these folks may
24 not be bad. They may not be living the perfect
25 life but that's for other people to decide, the
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1 perfection of the way they perform their life's
éi 2 duties.
i 3 Anna Nicole loves Marilyn Monroe.
| 4 Camelot, knights at a round table, all for one,
5 one for all. Loyalty, strong loyalty. Like you
6 lawyers have, they go back to their firm.
7 Kelley had his father here the other day to make
8 sure the tree stays firm.
9 - Milstein's got his law firm and he's been
10 having help in the background and I can go
i 11 through every one but time doesn't allow it.
| 12 We have a support system. We have people
fu : 13 that we know are brilliant. And when you find
fj 14 someone brilliant, like our medical examiner,
: 15 you don't let go of him. And we know
: 16 brilliance. We can recognize brilliance and you
117 hold on dearly for that.
18 I need to do better than buying a pair of
13 glasses from the flea market.
20 Anna Nicole didn't have that foundation.
21 She leaves you at a young age. Anna Nicole
22 thinks of Marilyn Monroe, Camelot, knights at a
23 round table, one for all, all for one. But we
24 know life doesn't work that way.
25 We know people are not always considering
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ocur welfare. We know also that there's only a
few people that one can depend upon in a
lifetime. There's only a handful. I know.

I have a chief judge. He's been chief
judge for 17 years. I know this guy worries
ébout me. I know every day I:speak to him.

That gives me support. That gives me help. It
makes me comfortable when I walk in here. I
know I can call up other folks that have high
positions and are always looking to help me.

She didn't have all of that. She had a
mother who's a deputy, and be that as it may.
Let's look some more here, and I want you to
help me. That's all I'm doing. I'm searching
for the truth. We're trying to connect the dots
here.

50 here we have Anna Nicole Smith who is
thinking of Camelot, all for one, one for all.
And, unfortunately, in her condition, at times
as it's been indicated through the testimony,
it's been weak at times and sometimes weakness
begets weakness. Strength forgets strength.
People tend to attract different kinds of folks.

Now, she gets thrust into the limelight.

Our Anna Nicole Smith, this beautiful woman gets
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1 thrown into the spoélight but unfortunately
2 she's not as prepared for this storm -- she's
3 not as prepared for the hurricane as we are
4 because we continue to do our same routines,
3 don't we?
J We try to stay on the same course. You
7 try to keep exercising, yocu try to eat. You try
8 to get a couple of hours sleep. You try to give
9 the baby a little hug. You stay on the same
10 routine. She didn't because unfortunately she
E i1 didn't have enough foundation.
| 12 I'm not blaming anyone but that's the way
13 it unfolded. She didn't have enough people
14 around her supporting her position. Anna didn't
15 really realize that life is a roller coaster as
16 we all know. It's got its ups, it's got its
17 downs, but you've got to hold on tight.
18 And as we talked about the other day,
12 you've got to hope for tomorrow's a better day.
20 You look forward to tomeorrow. TIf it's so rough
21 today you say, all right, let's try to make
2? tocday good but tomorrow will even be better. We
23 all know that.
24 It's unfortunate. It's unfortunate that
25 she didn't have enough strength to fight the
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1 currents that she didn't. But every generation
rféi 2 tries to make the next generation better and I'm
3 suggesting, my thought process is, when
4 immigrants come here or our own parents come
5 here and they graduated high school or they
6 don't complete high school, they want us to go
; 7 to college. We went to college. Your children
% 8 hoped to have a better education.
i 5 MS. BARTH: Your Honor --
10 THE COURT: Give me a minute.
11 MS. BARTH: For the record, I have to
12 object because it appears that the Court is
13 making inferences without hearing.evidence.
Sy 14 THE COURT: Let me explain why I'm doing
| 15 this. You can have a seat. We would normally
16 be doing this on -- this would take a couple of
. 17 years to hear a typical probate case.
. 18 So you would come in at some point with a
19 judgment on the pleadings and you would have
20 tried to read what the judge was going to do and
21 then you would have come in a few months after
22 that and come in with maybe a summary judgment
23 and then you would have tried to read what the
24 Court was going to do.
25 We've taken all these processes, all these
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1 procedures and we've-put them into one hearing.
:ﬁ? | 2 I want to give you the benefit of some of my
3 thoughts.
4 T have not ccncluded anything yet, but I
5 want you to have the understanding of what T
6 understand and how I'm perceiving some of these
7 things. I haven't concluded anything. My mind
8 is completely open.
;f 9 So we talk about the next generation that
10 we want Anna Nicole -- we want Dannielynn to
11 have a better life, a healthier life, and not a
12 dysfunctional 1life that Anna Nicole Smith may
i3 have suffered.

{5 14 We want her to have the foundation and we
i 15 don't want these other motives taking place. I
:; 16 want the heart. That's what I seek. I want the

17 . good and the welfare of this child to prevail.
;;l 18 That's why the Judge keeps coming back to it.

19 That's where the Judge is coming from.

20 We're going to give respect to her body

21 and I think we're doing it. I think we've been

22 good about that. I hope so0, anyway.

23 But I'm locking toward the live child

24 right now, too. 1I'm going to let you proceed.

25 MR. MILSTEIN: Thank you, Your Honor.
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1 CROSS EXAMINATION
l 2 BY MR. MILSTEIN:
3 0 I will pick up where you left off with the
4 guestions of Mr. Birkhead, which was not the area of
2 necessary inguiry.
6 I object myself in the sense that the
7 substance abuse is one that we hoped that Dannielynn
8 will not really know about in any great magnitude as
9 she grows up.
10 But in the time, Mr. Birkhead, in the time
11 that you spent with Anna Nicole, what efforts did you
: 1z make personally to assist her in minimizing or
i§= 13 rehabilitating herself from any use of substances?
14 A FPer one, I hid some of the medicines that I
15 didn't feel was necessary for her, scme things that she
16 was getting prescribed by doctors: Dr. Z, Dr. B and
17 Dr. C all together. And I felt like the cumulative
18 effects would have a bad reaction.
19 I'm not a doctor but T know -- T mean, your
20 brain is a computer and all these different medicines
21 are telling you to do and all these doctors aren't on
% 2z the same page so they would have a bad effect.
23 Like I said, at times I took her medicine and
24 I was told by Mr. Stern to give it back to her because
25 she needed it to live. BAnd in addition to that, I just
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1 told her over and over, I said don't -- something is
2 going to happen to you. Something is going to happen.
3 And I --
4 Q Take a breath. It's okay.
2 THE COURT: Did this dominate the
6 conversations you had with her?
7 THE WITNESS: No, sir, it didn't dominate
8 but it resonated and I said over and over and
9 over, You don't know how many times I had to
10 help her and to carry her back and forth to make
i' 11 sure she's okay.
| 12 Sometimes I didn't even know if she was
;?; 13 going to live and they kept bringing more and
.{. 14 more drugs in the house and the pharmacist.
| 15 And at one point, the time T knew it was
16 really bad is when one of the individuals in
% 17 that house came home and they said, they had my
18 picturé up in the pharmacy as a VIP customer and
19 they thought it was a funny thing to say. And I
20 - said --
21 THE COURT: Who said that?
22 THE WITNESS: An assistant. BAnd her
23 picture was on the wall at the pharmacy and I
24 said, this has got to stop. And I told Anna, I
25 told everybody in the home and it didn't stbp.
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1 I did everything that I could and while
2 she was pregnant, like I said yesterday, I tried
3 to massage her pains away. I tried to say, why
4 don't you take something that's
é‘?1 5 over—-the-~counter. Please don't take what‘s not
6 recommended. Don't take double doses if it's a
7 single dose.
8 You might have a high tolerance but the
9 baby is not high tolerance and, you know, it
10 just went on and on and on. I think T did all I
11 could. And when I was pushed away --
12 THE COURT: Who pushed you away?
13 THE WITNESS: I got into an argument with
14 Anna Nicole that was something that could have
15 been brushed over. It was something, on a scale
16 from one to ften, the argument was like a six and
; 17 it could have been brushed back over like many
: 18 in the past that everybody or every couple goes
19 through.
20 And Mr. Stern got in the middle of it with
21 us and he said, like I said yesterday, he told
22 me to come get my stuff, he threw the plasma
23 television out on the front porch and clothes
24 and he won't give me back some of my belongings
25 in the house.
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{' 1 And the next thing, like I said yesterday,
2 he told me he was going to take off -~
3 THE COURT: Let me ask you a question:
4 What did you feel -- what is your impression of
- &) Mr. Stern's feelings towards Miss Anna Nicole
6 Smith? Make it short and descriptive.
_7 THE WITNESS: I think that he —-
8 THE COURT: Did he love her?
2 THE WITNESS: I think he did and does but
10 T think a&s a result of that, I think he didn't
11 do the things he could have done to help her.
12 THE COURT: But she took flight wﬁen you
i 13 were saying to her not to do drugs anymore,
%?% 14 right?
: 15 THE WITNESS: Right. But Anna Nicole
16 didn't have a driver's license. She didn't
17 drive herself to the pharmacy and pick things
18 up. She didn't call the doctors. Mr. Stern
19 called the doctors and asked for the
20 prescriptions.
21 THE COURT: But she could have replaced
22 Mr. Stern with another individual; am I right?
23 THE WITNESS: If he would have told her no
24 on the drugs, she probably would. And I said no
25 and that's why I'm here today. I don't have my
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1 daughter, I don't have anything.
; 2 THE COURT: Let me ask you a question: Is
3 there a time in your heart that you feel you can
4 develop a relationship, if it comes out down the
5 road, who the father is?
6 Let's say you're the father. You think
7 you can develop a relationship with Mr. Stern to
8 work something where everybody gets to enjoy and
5 improve the life of Dannielynn?
10 THE WITNESS: I'm not selfish but there is
11 a lot of hurt and heartache. I missed the
12 delivery of my child.
13 THE COURT: 1'm sorry..
O 14 THE WITNESS: I missed the delivery of my
K 15 child. 1I've had to pay $4.99 for magazines to
16 see what my child looks 1ike. 1I've had to call
i and send gifts, Fed Ex Christmas gifts for my
18 child and I've missed everything that you can't
19 get back so maybe some day, maybe.
20 I'm not going to say yes today but the
21 more he fights me and the more it takes, the
22 less likely he's to get anything.
23 THE COURT: Obviously, I can't fashion a
24 remedy concerning that issue, who the father is.
25 I tried to push you guys against the wall on it,
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B 1 but I would have lOS% some people here because I
EA 2 told you upfront I wanted you here at least to
; 3 help me decide on where her body should be
: 4 placed and I didn't want to lose anybody.

5 Let's make that cléar. If the Court
6 allowed you to bring Mrs. Stern here and Larry
7 here, in order to help the Court decide where to
}: 8 place Miss Smith's body, and I told you up front
N 2 that I really want to know who the father is, I
10 thought I could get you to your knees on it but
j 11 I just haven't been able to.
1 12 But I made a deal. A deal is a deal. I
%. 13 made a deal. I stick by a deal and I said, you
;” 14 will not have to submit anyone at this point in
i 15 time to DNA testing.
16 MS. BROWN: Judge, may 1 make a comment on
17 behalf of Mr. Birkhead?
18 THE COURT: No, we're right now at a
19 different point.
20 I can't fashion a remedy because I don't
21 know who the father is but we know there's a
22 very strong likelihood that it's either of these
23 two gentlemen. It's been brought out and you
24 guys have told me several times. We're going to
23 move on. -
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1 You can ask your next question.
2 MR. MILSTEIN: Thank you, Your Honor.
3 BY MR. MILSTEIN:
. 1 0] Along the same line, Mr. Birkhead, did you
? 5 ever pick up any prescription medication?
& A No, sir.
7 Q Did you ever ask her or give her any
8 information -~ strike that.
9 Did you ever ask her if she would go to a
10 rehabilitation center?
| 11 A Yes, sir.
; 12 Q Did you ever do any homeworkrés to locate
13 rehabilitation centers?
. 14 A I knew of some so I didn't really have to do
?. 15 any homework.
le 0 The ones you knew of, were they residential
17 facilities or out facilities?
18 A They were both in California. It's common.
12 | 0 Did you ask if she would attend any of those
20 or live in any of those facilities?
21 7 A Yes, sir.
22 Q What was her response?
23 A She said, T'm not a drug addict and quit
24 calling me one. She said, these are prescriptions. T
25 said, you're not taking them properly.
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