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*6 STATEMENT OF JURISDICTION

This Court, the United States Circuit Court of Appeals for Eleventh Circuit, has the jurisdiction to review the final Judgment

of the United States District Court for the Southern District of Florida pursuant to 28 USC 1291.

STATEMENT OF THE ISSUES

1. Whether the District Court erred by granting Summary Judgement in favor of the Defendant absent providing Plaintiff with
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a ten (10) day advance notice of his rights under Rule 56 (C) Federal Rules of Civil Procedure.

I1. Whether the District Court erred by granting Summary Judgement in favor of the Defendant prior to requiring the
Defendant to answer Discovery.

111, Whether the District Court erred in granting Summary Judgment in favor of the Defendants as there are genuine issues of
material fact that need to be resolved.

IV. Whether the District Court erred in finding Appellant - Plaintiff to be mEbel proofin.
STATEMENT OF THE CASE

Defendant Colin Wilson is the author of a book entitled Written In Blood: The Criminal Mind and Method. The Defendant,
Warner Books is the Publisher of that book. The Defendants have been sued for defamation by libel per se under the Diversity
Jurisdiction Statute, Florida Law governs the cause of action.

The cause of action lies in two specific issues complained of as being libel per se. The libelous issues are as follows:
1). The author and publisher states that the Appellant is a Florida serial killer;
2). The author and publisher states that the Appellant is a suspect in the murder of twenty-eight (28) girls.

These statements are absolutely false and constitute libel per se under Florida Law. Appellant attached to his sworn complaint
to the District Court documents from both State and Federal Law Enforcement Officials and Agencies indicating that
Appellant is not a serial killer and not a suspect in twenty-eight (28) murders. Appellant also attached to his sworn complaint
official documents proving that he is not convicted of serial murder.

The District Court construed Defendant's Motion to Dismiss as a Motion for Summary Judgment and ruled in favor of the
Defendants. The Court did not allow Discovery and based it's decision on libelous newspaper stories published from 1973 to
1981.

The Court, in it's Order granting Summary Judgment for the Defendants, does not find that Appellant is a serial murderer but
denies Appellant relief on the ground that Appellant is mlibel proofm and that no jury would award more than mnominal
damagesm. Such a ruling acknowledges that a jury would find in favor of Appellant due to the readily provable per se libel
committed against Appellant by the Defendants. However, the District Court unfairly finds that Appellant is mlibe! proofin
thus, in effect, granting a license to the Defendants to continue to circulate the per se libelous material about Appellant.
Appellant requested injunctive relief as well as compensatory damages and under Florida Law a party victimized by libel per
se is entitled to relief.

SUMMARY OF THE ARGUMENT

Appellant has stated a cause of action for libel per se under Florida Law. The Defendants have presented nothing more that
factually cutdated, repetitive, and intrinsically libelous newspaper stories to rebut the factual documentary evidence attached
to the Appellant's complaint which shows that Appellant is a victim of libel per se circulated by the Defendants.

The District Court in granting Summary Judgment for tile Defendants made several errors which require the Summary
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Judgement to be reversed. These are as follows:

1). The District Court failed to give the Appellant the required warnings concerning Summary Judgement which are
mandatory in the 11th Circuit under Griffin v. Wainwright, 772 F2d 822 (11 Cir. 1985).

2). The District Court did not allow proper Discovery before granting Summary Judgement in favor of tile Defendants.

3). The District Court ignored the two genuine issues of fact which form tile basis of the Appellant's complaint for defamation
by libel per se. The two issues are:

{1). mls Appellant a Florida serial killer ?m and
(2). mIs Appellant a suspect in the murders of twenty-eight (28) girls?m

These questions, if shown to have negative answers, constitute libel per se against tile Appellant under the governing
Decisionary Law of Florida. It would be difficult to imagine a more heinous libel than that which is being circulated by the
Defendants in their book. A granting of Summary Judgement is legally inappropriate where there are genuine issues of
material fact to be resolved. The cause of action in this case centers on the Defendants' dissemination of the libelous untruth
that Appellant is a suspect in the murders of twenty-eight (28) girls. This is libel per se and Appellant is not required under
Florida Law to prove particular damages. The second issue forming the basis for Appellant's sworn complaint concerns the
published statement circulated by the Defendants that Appellant is a serial killer. This issue seems to have been resolved in
favor of this Appellant. The District Court was presented with official documents proving that Appellant is not convicted of
serial murders, The Court, however, has applied an incorrect standard by stating that Appellant would only be entitled to
mnominal damagesm from a jury. A finding of libel per se coupled with nominal damages would also entitle Appellant to
injunctive relief from the further dissemination of the libel by the Defendants. Florida Law does not subscribe to any legal
theory that a victim of libel per se may be continued to be victimized by the libeler because only mnominalm damages are
appropriate. To endorse such a legal theory would violate the Florida State Constitution at Article 1. Section 4, which requires
a truth defense when libel per se is alleged; and also violate Article 1. Section 21, of the Florida Constitution which requires
the Courts be open to every person for redress of any injury. The Florida Constitution does not allow a Judge to close the
Courthouse door on a victim of libel per se simply because he may only be entitled to mnominalm damages. Such action is
contrary to Florida's Constitutional guarantees,

*12 ARGUMENT {

The District Court erred by granting Summary Judgement in favor of the Defendant absent providing Plaintiff with a ten (10)
day advance notice of his rights under Rule 56(C) Federal Rules of Civil Procedure.

Tile Distriet Court had before it Defendant’s Motion to Dismiss which argued various grounds. The Court elected to treat the
Motion to Dismiss as a Motion for Summary Judgement pursuant to Rule 56 Fed. R. Civ.P. The District Court chose to grant
Summary Judgement in favor of the Defendants. Plaintiff was given no notice that the Court was considering the Motion to
Dismiss as a Motion for Summary Judgement. Such a notice is required pursuant to Rule 56¢c) F.R.C P.. Failure to provide a
pro se litigant with such notice is reversible ervor. Griffith v. Wainwright, 772 F.2d 822 (11 Cir. 1985 at 825); United States v.

One Colt Python, 845 T2d 287 (11 Cir. 1988 at 289).

*13 ARGUMENT [T
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The District Court erred by granting Summary Judgement in favor of the Defendant prior to requiring the Defendant to
answer discovery.

The Plaintiff sued Defendants for libel after the defendants refused to remove Plaintiff's name from their book about serial
killers. The Defendants made the published claim that Plaintiff is a serial killer suspected in the murder of twenty-eight (28)
girls. There is no factual basis in reality for such a published claim. Plaintiff requested relevant Discovery; specifically the
names, venues and verification that Plaintiff is a suspect in twenty-eight (28) murders of girls. The Defendants objected to
such Discovery. Plaintiff offered to waive Discovery and Defendants objected to that as well. Proper Discovery would verify
that no such twenty-eight (28) murders exist and that Plaintiff is not a suspect in the non-existent twenty-eight (28) murders.
The Court granted Defendant Summary Judgement without ruling on the Discovery issue. This is reversible error as per WSB -
TV v LEE, 842 F2d 1266 (1! Cir. 1988 at 1269).

*14 ARGUMENT IiT

The District Court erred in granting Summary Judgement in favor of the Defendants as there are genuine issues of material
fact that need to be resolved.

The Court should grand Summary Judgement only if mthere is no genuine issue as to any material fact and the moving party is
entitled to a Judgement as a matter of Lawm. Fed. R, Civ. P. 56(C}; Anderson v._Liberty Lobbyv,_Inc.. 477 U.S. 242, 248: 106
S.Ct. 2505, 2510; 91 1..Ed. 2d 202 (1986).

mThe Movant bears the initial burden to show, by reference to material on file, that there are no genuine issues of material
fact that should be decided at trialm. Clark v. Coats and Clark, Inc, 929 F.2d 604 (11 Cir. 1991 at 608).

There are two issues of material fact that are necessary to prove in this case. Those material facts are as follows:
1). Is Plaintiff actually a suspect in the murders of twenty-eight (28) girls?

2). Is Plaintiff a serial killer in actual fact?

There are no other issues of material fact to be resolved.

Plaintiff attached documentation to his sworn complain from a variety of Police and Law Enforcement Agencies which verify
that Plaintiff is not a serial killer and not a suspect in twenty-eight (28) serialized murders. All of Plaintiff's documentation is
dated from 1989 to 1993,

The Defendants submitted a host of newspaper stories written from 1973 to 1981. These stories present various allegations
that impute serial murder to this Plaintiff. The stories are uniform *15 in their inconsistency and completely outdated. The
newspaper stories are speculation at best and cannot stand against the Official Documentation submitted to the Court by
Plaintiff with his sworn complaint. Even the District Court Judge has been subverted by the untrue newspaper submitted by
the Defendants. By way of example:

The District Court correctly found that Plaintiff is convicted of one single transaction double murder, however, the Court
ruled incorrectly that Plaintiff has convictions for aggravated assault against two (2) teenage girls. Plaintiff does not have such
convictions on his Record. The District Court made that incorrect finding by relying on the misinformation printed in
newspaper stories submitted by the Defendant instead of relying on an Official Court Record. This illustrates to perfection the
insidious nature of the libel problem which Plaintiff is trying to remedy in a rational manner before the Courts.
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A genuine issue of material fact will be said to exist mif the evidence is such that a reasonable jury could return a verdict for
the non-moving partym. dnderson, 477 1).S. at 248, 106 S.Ct. at 2510. The District Court has ignored this standard by stating:
mNNo reasonable jury would award nor Court sustain anything more than nominal damages in this casem.

The Court by it's own words conceded that a finding could be made in favor of the Plaintiff. The Plaintiff is perfectly willing
to accept nominal damages against the Defendants as well as an Injunctive Order from the Court, which would prohibit the
Defendants from the continued dissemination of the libelous information which they are spreading about the Plaintiff.

The evidence before the Court is such that a reasonable jury would find in favor of the Plaintiff. The standard as set forth in
Anderson, supra, has been ignored by the District Court; thus, reversal is required in this case.

*16 ARGUMENT IV
THE DISTRICT COURT ERRED IN FINDING PLAINTIFF TO BE mLIBEL PROOFm.

The District Court in the Summary Judgement decision has deemed this Plaintiff to be mlibel proofm. The District Court
based it's decision on the cases of Cardillo v. Doubleday, 518 F.2d 683 (2 Cir./ 1975) and Ray v. Time, 452 F. Supp. 618
{W.D. Tenn. 1976). The Plaintiffs in both of these cited cases were habitualized felons who brought svit under the laws of the
respective States in which they were incarcerated. These cases and the principals enunciated in them have no application to
this Plaintiff for several reasons.

The present cause of action was brought in Florida and Florida Law governing libel is to be followed by the Court, not the
laws of Tennessee, New York, Alabama, or some other State. Diplomat Electric, Inc., v. Westinghouse Electric Supply Co.,
378 Fed 377 {5th Cir. 1967 at 381).

Florida Law governing libel and slander suits has been most clearly enunciated in the case of Belli v. Orlando Daily
Newspapers, Inc.. 389 F2d 579 (5th Cir. 1967 at 582). The published statements about this Plaintiff in Warner Books is
clearly libel per se because those statements impute serial murder te the Plaintiff.

The First Amendment to the United States Constitution does not protect libelous statements. Gitlow v. Peopie of State of New
York, 45 8. Ct. 625, 268 U.S. 652, 69 L. Ed. 1138 (1925); Miami Herald Publishing Co. v. Brauticam, 127 S02d 718 (3
DCA,196] at 721-722). The law in Florida does not require this Plaintiff to make any showing of special damages or actual
malice when the alieged libel involves imputation of ¢criminal conduct. Miami Herald Publishing *17 Co. v. Brautigam, Op.
Cit. 722.

The publication which is the subject of this lawsuit states that this Plaintiff is a serial killer. Such a statement clearly tends to
subject this Plaintiff to hatred, distrust, ridicule, contempt and disgrace. Most importantly the statement is absolutely false and
libelous per se as a matter of Florida Law. Caldwell v. Crowell-Collier Publishing Co., 161 F2d 333 (5th Cir. 1947 at 335);
Krolngold v. National Health Insurance Co. Et. AL, 825 F. Supp. 996 (M.D. Fla. 1993 at 998); Barry College v. Hull. 353
So2d 575 (3 DCA 1978 at 578).

Plaintiff cannot be mlibel proofm because Plaintiff is presently under the jurisdiction of U. S. Senior Judge Edward H.
Johnstone who has retained jurisdiction to monitor a settled lawsuit wherein Professor Ron Holmes and the University of
Louisville were sued for publishing that Plaintiff is a serial killer. (See Appendix Order).
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Professor Holmes and the University were sued under the libel law of the State of Kentucky which has a negligence standard.
The case was settled onthe day of trial and the Court has retained jurisdiction to enforce the settlement which forbids the
Defendants from further dissemination of written material attributing serial murder to this Plaintiff. The Defendants in the
Holmes Case spent more than a year attempting to show that Plaintiff is a viable suspect in serial murder but could produce
only speculative newspaper stories from 1973 to 1981, Official Police sources would not verify that Plaintiff is a suspect in
serial murder.

Those, Defendants negligently failed to make any inquiry concerning Plaintiff's status in 1992 when their book was
disseminated to the public. Had such an inquiry been undertaken it would have been learned that Plaintiff is not a serial killer
in fact nor a viable suspect in actal serial murders. Those Defendants learned the truth only through forced discovery anti
had relied to *18 their detriment on earlier published libelous misinformation in the same manner as did the District Court in
this case.

The facts of the instant case coupled with the Constitution of the State of Florida and the Decisionary Law from the Courts of
this State preclude this Appellant from being adjudicated as mlibel proofm; furthermore this Appellant cannot be adjudicated
mlibel proofin while under the jurisdiction of a U. 8. District Court that is protecting Appellant from the exact same type libel
as being published by the Appellee, Warner Books.

CONCLUSION

The judgement of the District Court should be reversed and this case should be remanded to the District Court for proceeding
in preparation for a Civil Trial before a jury as triers of the facts.

Appendix not available.

Gerard SCHAEFER, Appellant, v. Colin WILSON; Warner Books, Appellees.
1994 WL 16139300 (C.A.11)

END OF DOCUMENT

Gerard SCHAEFER, Appellant, v. Colin WILSON; Warner Books, Appellees.
1994 WL 16139300 (C.A.11 ) (Appellate Brief)

END OF DOCUMENT

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.




1994 WL 16508234 (C.A.11) Page 2

For Opinion See 70 F.3d 1285

United States Court of Appeals, Eleventh Circuit,
Erard SCHAEFER, Appellant,

V.
Olin WILSON; Arner Books, Appellees.
Neo. 94-5082.

December 23, 1994.

On Appeal from A Final Judgement of the United States District Court for the
Southern District of Florida

Initial Brief of Appellant

Gerard Schaefer, In Pro Se, P. C. Box 747, # 039506, Starke, Florida, 32091, Counsel
in Pro 8Se.

*3 STATEMENT REGARDING ORAL ARGUMENT

bue to his position of being a Pro Se incarcerated litigant the Appellant waives
Oral Argument.

*4 TABLE OF CONTENTS
CERTIFICATE COF INTERESTED PERSONS ... 2
STATEMENT REGARDING CRAL ARGUMENT ... 3
TABLE COF CONTENTS ... 4
TABLE OF CITATICNS ... 5
STATEMENT CF JURISDICTION ... 6
STATEMENT OF THE ISSUES ... 7
STATEMENT CF THE CASE ... 8
SUMMARY OF THE ARGUMENT ... 10
ARGUMENT I. ... 12

THE DISTRICT COURT ERRED BY GRANTING SUMMARY JUDGEMENT IN FAVOR OF THE DEFENDANT
ABSENT PROVIDING PLAINTIFF WITH A TEN DAY ADVANCE NOTICE OF HIS RIGHTS UNDER RULE
56(C) FEDERAL RULES OF CIVIL PROCEDURE.

ARGUMENT II. ... 13

THE DISTRICT COURT ERRED BY GRANTING SUMMARY JUDGEMENT IN FAVOR OF THE DEFENDANT

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.




TEnNtéred on FLS

1994 WL 16508234 (C.A.11) Page 3

PRIOR TO REQUIRING THE DEFENDANT TO ANSWER DISCOVERY.
ARGUMENT IITI. ... 14

THE DISTRICT COURT ERRED IN GRANTING SUMMARY JUDGEMENT IN FAVOR OF THE DEFENDANTS
AS THERE ARE GENUINE ISSUES OF MATERIAL FACT THAT NEED TO BE RESOLVED.

ARGUMENT IV. ... 16

THE DISTRICT COURT ERRED IN FINDING PLAINTIFF TO BE mLIABLE PRCOFm

CONCLUSION ... 18
CERTIFICATE OF SERVICE ... 19
APPENDIX COF APPELLANT ... 20
*5 TABLE OF CITATIONS
CASES:

ANDERSON v. LIBERTY LOBBY, INC, 477 U.5. 242, 248; 106S.CT. 2505, 2510; 81 L.ED. 2d
202 (198¢8)

BARRY COLLEGE v. HULL, 353 So02d 575 (3 DCa, 1978)

BELLI v. ORLANDO DAILY NEWSPAPERS, INC., 389 F2d 579 (5 Cir. 19267}

CALDWELL v. CROWELL-COLLIER PUB. CO., 161 F2d 333 (5 Cir. 1947)

CARDILLO v. DOUBLEDAY, 518 F2d 638 (2 Cir. 1975}

CLARK v. COATS & CLARK INC. 929 F2d 604 (11 Cir. 19%91)

DIPLOMAT ELECTRIC INC. v. WESTINGHOUSE ELECTRIC SUPPLY CO. 378 ¥2d 377 (5 Cir.
1867)

GITLOW v. PEQPLE QF STATE OF NEW YORK 45 5. CT. 625, 268 U.S. 652, 69 L.ED. 1138
(1925)

GRIFFITH v. WAINWRIGHT, 772 F.2d 822 (11 Cir. 1985)

KROHNGOLD v. NATIONAL HEALTH INS. CO., 825 F.Supp. 996 (M.O.Fla. 1893}

MIAMI HERALD PUB. CO. v. BRAUTIGAM, 127 So2d 718 (3 DCA, 1961)

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.




3 Entered on FLSD Docket 10/04

1994 WL 16508234 (C.A.11) Page 4

RAY v. TIME, 452 F. Supp. 618 (W.D. Tenn. 1978&)

U.5. v. ONE COLT PYTHON, 845 ¥.2d 287 (11 Cir. 1988)

WSE - T.V. v. LEE, 842 F.2d 1266 (11 Cir. 1988)

RULES:

FEDERAL RULE OF CIVIL PROCEDURE 56 (C}

CONSTITUTIONS:

UNITED STATES CONSTITUTION, AMENDMENT 1

FLCRIDA CONSTITUTICN ARTICLE 1, SECTION 4

ARTICLE 1, SECTION 21

Note: Table of Authorities page numbers missing in criginal document
STATEMENT OF JURISDICTION

This Court, the United States Circult Court of Appeals for Eleventh Circuit, has the
jurisdiction to review the final Judgment of the United States District Court for
the Southern District of Florida pursuant to 28 USC 1291.

STATEMENT OF THE ISSUES

I. Whether the District Court erred by granting Summary Judgement in favor of the
Defendant absent providing Plaintiff with a ten (10) day advance notice of his
rights under Rule 56 (C) Federal Rules of Civil Procedure.

II. Whether the District Court erred by granting Summary Judgement in favor of the
Defendant prior to requiring the Defendant to answer Discovery.

ITIT. Whether the District Court erred in granting Summary Judgment in favor of the
Defendants as there are genuine issues of material fact that need to be resolved.

IV. Whether the District Court erred in finding Appellant - Plaintiff fo be mlibel
proofm.

STATEMENT OF THE CASE

Defendant Colin Wilson is the author of a book entitled Written In Blcod: The
Criminal Mind and Method. The Defendant, Warner Books is the Publisher of that kook.
The Defendants have been sued for defamation by libel per se under the Diversity
Jurisdiction Statute, Florida Law governs the cause of action.
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