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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

CASE NO. 07-60534CIV-DIMITROULEAS
Magistrate Judge Seltzer

HOWARD K. STERN,

Plaintiff,
Vs.
JOHN O’QUINN,
Defendant.

/

JOINT SCHEDULING AND DISCOVERY REPORT

The Parties, Plaintiff, HOWARD K. STERN, and Defendant, JOHN O’QUINN,
by and through their respective counsel, and pursuant to Fed. R. Civ. P. 26(f), 16(b) and
S.D. Fla. L.R. 16.1.B, and this Court’s Order of April 18, 2007, hereby submit their Joint
Scheduling and Discovery Report.

Initially, the Defendant notes that there appears to be some question as to whether
or not the Parties are obligated to conduct the Rule 16 and Rule 26 Conferences, at this
point, given specific language in this Court’s preliminary Order of April 18, 2007,
requiring counsel to meet, to file a Joint Scheduling and Discovery Report. That Order
notes at paragraph 2 that the Parties are to file the Joint Scheduling Report and Joint
Proposed Order within 35 calendar days “of the filing of the first responsive pleading by

the last responding defendant.” Defendant O’QUINN has filed a Motion to Dismiss the
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Complaint, which in part challenges jurisdiction and venue in Florida. Defendant does
not believe that the Motion to Dismiss is a responsive pleading, pursuant to Fed. R. Civ.
P. 15(a). Williams v. Board of Regents, 477 F.3d 1282 (11th Cir. 2007). Nevertheless,
and in an abundance of caution, the Parties have met to consider the Local Rule 16(1)(b)

and Federal Rule 26 requirements.

L REPORT OF THE PARTIES’ CONFERENCE PURSUANT TO FED. R.
CIV. P. 26(fH)

A. Nature and Basis of the Parties’ Claims and Defenses

1. Plaintiff’s Claim
Plaintiff Stern asserts claims for defamation (slander), false light invasion of
privacy and punitive damages against Defendant for public statements he uttered in
media interviews accusing Mr. Stern of murdering, Anna Nicole Smith and her son,
Daniel Smith.
2. Defendant’s Defenses
The Defendant has responded to the Plaintiff’s allegations with a Motion to
Dismiss for Lack of Personal Jurisdiction, Forum Non Conveniens and Improper Venue.
B. Possibility for a Prompt Settlement or Resolution of the Case
Settlement does not appear likely at this time. However, the Parties remain open

to the possibility of a settlement prior to trial.
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C. Arrangement for Disclosures Required by Fed. R. Civ. P. 26(a)(1)
The Parties shall make the initial disclosures and exchanges set forth in Fed. R.
Civ. P. 26(a)(1) by September 10, 2007.

D. Proposed Discovery Plan Indicating the Parties’ Views and Proposals
Concerning:

1. Changes in Timing, Form, or Requirements Under Rule 26(a)
None.

2. Subjects on Which Discovery may be Needed, When Discovery
Should be Completed, and How Discovery Should be Conducted

Plaintiff:  This action will require extensive third-party discovery from media
entities and other third-parties to develop a full record with respect to Defendant’s media
interviews, media coverage of the deaths of Anna Nicole Smith and her son and related
matters, and the governmental investigations into their deaths. Much of this third party
discovery must be undertaken and obtained before meaningful discovery can be engaged
in between the Parties.

In an effort to expedite third party discovery to the extent possible, the Parties
have agreed to commence third-party discovery after Initial Disclosures have been
exchanged and while the Motion to Dismiss is pending. To the extent possible, the
Parties have agreed to serve these third-party subpoenas jointly.

Plaintiff expects that this third-party discovery phase may last from three to six
months depending upon the response of the third parties and the timing of their

objections, if any, briefing of discovery disputes and rulings thereon.
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Plaintiff further proposes that a “formal” discovery period of at least four to six
months begin after the third-party discovery ends followed by at least two months of
expert discovery. Plaintiff proposes that this post-third-party discovery period be
addressed in detail in a second Joint Scheduling Order to be submitted to the Court 30
days after the Court rules on the Defendant’s Motion to Dismiss.

Defendant: The Parties have agreed to pursue discovery from certain media
outlets prior to any formal discovery by and between the Parties. Given the prospect of
the assertion of various constitutional privileges by the media outlets, the Parties have
agreed to jointly serve discovery on those media sources, so that the Parties may join
issue on any matters of privilege which need to be resolved prior to the commencement
of formal discovery as between the Parties.

3. Whether Changes Should be Made in Limitations on Discovery
Under the Federal or Local Rules

The Parties anticipate at this time that there are only two depositions which should
exceed the limitations set forth in Local Rule 26(k). The Parties anticipate that
depositions of the Plaintiff and Defendant will exceed one seven (7) hour day each. The
Parties have agreed that efforts will be made to work out an agreement concerning the
length of each of these two depositions.

4. Other Orders that Should be Entered By the Court Under Fed.
R. Civ. P. 26(c) or 16(b) and 16(¢)

The Parties have agreed that all evidence that may be applicable to this cause shall

be maintained in its present state; electronic evidence such as documents, e-mail and
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other digitized data will be preserved in hard copy and on disk. The Parties will confer
concerning the need for the entry of a formal Order to that effect.

II. REPORT OF THE PARTIES’ CONFERENCE PURSUANT TO FED. R.
CIV. P. 16(b)

A. Joinder of other Parties and Amendments to Pleadings

Plaintiff:  Plaintiff agrees that it will join all other Parties on or before
December 1, 2007 or as further set forth in the Scheduling Order to be filed after the
Court has decided the Motion to Dismiss, but Plaintiff retains the right to otherwise
amend its pleadings to conform to the evidence as provided under Fed. R. Civ. P. 15(b).

Plaintiff anticipates that it will be amending its Complaint in the near future, by
right and by consent of Defendant, to add Defendant’s law firm as a party defendant to
this action.

Defendant: The Parties have agreed that all amendments to pleadings, including
the joining of Parties, shall be completed on or before December 1, 2007, or 60 days
following the response of the media defendants to proposed discovery, whichever date is
later. The Parties acknowledge the potential for joining media organizations and/or
representatives in this case.

B. Filing of Motions

The Parties propose that the Court postpone the remaining deadlines in the Rule
16 Report and the Rule 26 Disclosures pending the final briefing and resolution of the

Defendant’s Motion to Dismiss. The Parties would propose to enter into a new
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Scheduling Order within 30 days following disposition of the Defendant’s Motion to
Dismiss, assuming that this matter remains venued in Florida.

C. Completion of Discovery

The Parties propose entering a new Scheduling Order within 30 days following
disposition of the Defendant’s Motion to Dismiss, assuming that this matter remains
venued in Florida, addressing the completion of all fact and expert discovery.

D. Modification of the Times for Disclosures Under Fed. R. Civ. P. 26(a)
and 26(e)(1) and of the Extent Discovery is to be Permitted

The Parties agree that no modifications to the requirements under these rules are
necessary at this time.

E. Expert Witness Disclosure

The Parties would propose to enter into a new Scheduling Order within 30 days
following disposition of the Defendant’s Motion to Dismiss, assuming that this matter
remains venued in Florida, addressing the disclosure of the identity of any expert
witnesses.

F. Date or Dates for Conferences Before Trial, Final Pretrial Conference,
and Trial

The Parties propose that the trial of this action be set at least 60 days following the
deadline for filing dispositive motions, and that a pretrial conference occur at least 30

days prior to trial.
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