
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

WEST PALM BEACH DIVISION

CASE NO. : 07-60534-CIV-DIMITROULEAS
MAGISTRATE JUDGE: ROSENBAUM

HOWARD K. STERN,

Plaintiff,

vs.

JOHN M. O’QUINN and
JOHN M. O’QUINN & ASSOCIATES PLLC
d/b/a The O’Quinn Law Firm

Defendants.
____________________________________/

PLAINTIFF HOWARD K. STERN’S MOTION TO COMPEL DEFENDANTS’
COMPLIANCE WITH LOCAL RULE 26.1

Plaintiff Howard K. Stern (“Stern”) respectfully moves this Court for an order

pursuant to S.D. Fla. Local Rule 26.1.G compelling Defendants John M. O’Quinn and

John M. O’Quinn & Associates PLLC d/b/a The O’Quinn Law Firm to: 1) provide

privilege logs which comply with Local Rule 26.1.G.3.c; and 2) identify any responsive

documents which have been withheld due to or on the assertion of privilege but which

have not been listed in Defendants’ privilege logs and have Defendants confirm by

affidavit that they have no further responsive documents.

STATEMENT OF MEETING AND CONFERRING

Counsel for Plaintiff certifies that prior to filing this motion, pursuant to S.D. Fla.

Local Rule 7.1.A.3, counsel for Plaintiff and counsel for Defendants conferred in a good

faith effort to resolve the matters raised in this motion. (A true and correct copy of

correspondence between Eric P. Schroeder and Robert M. Klein dated June 19, 2008, is
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attached hereto as Tab A.) This motion has become necessary, as it is apparent that the

issues raised in this motion cannot be resolved by agreement.

DEFENDANTS HAVE NOT COMPLIED WITH LOCAL RULE 26.1

A. Defendants’ Privilege Logs Violate Local Rule 26.1.

In response to Plaintiff’s Requests for the Production of Documents, Defendants

have produced two privilege logs: 1) “the O’Quinn Law Firm Log”; and 2) “the

Vicedomine Log.” Both privilege logs are grossly insufficient.

1. The Logs Themselves Are Insufficient.

These privilege logs violate Local Rule 26.1.G.3.c for the following reasons:

a. Defendants do not provide the general subject matter for the
documents identified in the privilege log so it is impossible to
determine whether the asserted privilege applies;

b. Defendants do not provide the dates of the documents identified in the
Vicedomine privilege log; and

c. the Vicedomine privilege log impermissibly lists documents together
in groups so it is impossible to determine the identity and subject
matter of the grouped documents.

2. The Logs List Documents Produced By Third Parties.

Despite the inadequacy of the information included in the privilege logs, it is clear

that Defendants include documents not protected by the work product doctrine because

they were created by or distributed to third parties.

3. The Documents in the Logs Contain Unprotected Facts.

Defendants attempt to block Plaintiff’s access to facts about Defendants’

investigation into the deaths of Anne Nicole Smith and Daniel Smith that Plaintiff needs

and cannot acquire without undue hardship. These facts are not protected under the

work-product doctrine.
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B. Plaintiff Has Reason To Believe That Not All Responsive Documents
Which Have Been Withheld Have Been Identified.

Finally, in correspondence with counsel before Defendants responded to

Plaintiff’s discovery request, Defendants’ counsel indicated their belief that they had no

duty to identify responsive documents which were being withheld on assertion of

privilege if those documents were created or received after the above lawsuit was filed.

Plaintiff believes that Local Rule 26.1 G.3.b.ii makes it clear that Defendants had a duty

to identify in their response and objection to the document requests all responsive

documents, regardless of when created or received, if they are withheld on the assertion

of privilege.1

Defendants did not identify any documents in making their generalized work

product objections. Moreover, Defendants’ responses do not confirm that they have

identified all responsive documents. Plaintiff therefore requests that Defendants be

compelled to identify any heretofore unidentified responsive documents that have been

withheld on the assertion of privilege or to confirm by affidavit that all responsive

documents have either been produced to Plaintiff or identified in a proper privilege log.

See Suncast Techs., LLC v. Patrician Prods., Inc., 2008 WL 179648 (S.D. Fla. Jan. 17,

2008) (Rosenbaum, Magistrate Judge) (requiring Defendant to file affidavit attesting that

all responsive documents were produced or included in a privilege log).

1 There is an apparent tension in the local rules on this point insofar as Local Rule
26.1.G.3.b.ii requires a responding party to disclose in its objection the existence of all
documents and certain identifying information regarding those documents regardless of
when they were created while Local Rule 26.1.G.3.c limits a privilege log to those
documents created prior to the commencement of the action. As set forth in the
accompanying memoranda of law simultaneously filed herewith, Defendants’ reliance on
alleged protected documents as a defense to this action necessitates that Defendants fully
comply with Local Rule 26.1.G.3.b.ii.

Case 0:07-cv-60534-WPD     Document 126      Entered on FLSD Docket 06/30/2008     Page 3 of 6



4

WHEREFORE, Petitioner Howard K. Stern respectfully requests that this Court:

COMPEL Defendants John M. O’Quinn and John M. O’Quinn & Associates,

PLLC to provide Plaintiff Howard K. Stern with privilege logs that conform with S.D.

Fla. Local Rule 26.1; or,

CONSIDER the documents at issue in this Motion during an in camera

proceeding in order to determine whether or not Defendants have properly asserted their

privilege or other protection.

WHEREFORE, Stern further requests that this Court:

COMPEL Defendants to identify any responsive documents which have been

withheld due to or on the assertion of privilege or other protection but which have not

been listed in Defendants’ privilege logs and have Defendants confirm by affidavit that

they have no further responsive documents.

ORDER, pursuant to Federal Rule of Procedure 37(a)(5), Defendants to pay

Plaintiff’s reasonable expenses, including attorney’s fees, incurred in filing this motion,

in an amount to be determined at hearing.

Respectfully submitted this 30th day of June, 2008.

/s/ L. Lin Wood
L. Lin Wood
(Georgia Bar No. 774588) (Pro hac vice)
llwood@pogolaw.com
Eric P. Schroeder
(Georgia Bar No. 629880) (Pro hac vice)
eschroeder@pogolaw.com
Katherine V. Hernacki
(Georgia Bar No.: 727027) (Pro hac vice)
khernacki@pogolaw.com
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Luke A. Lantta
(Georgia Bar No. 141407) (Pro hac vice)
llantta@pogolaw.com
POWELL GOLDSTEIN LLP
One Atlantic Center
Fourteenth Floor
1201 West Peachtree Street, N.W.
Atlanta, Georgia 30309
Telephone: (404) 572-6600
Facsimile: (404) 572-6999

M. Krista Barth
(Florida Bar No. 0461229)
krista@emsattorneys.com
ERIC M. SAUERBERG, P.A.
Suite 102
200 Village Square
Palm Beach Gardens, Florida 33410
Telephone: (561) 776-0330
Facsimile: (561) 776-0302

Attorneys for Plaintiff
Howard K. Stern
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CERTIFICATE OF SERVICE

I hereby certify that on June 30, 2008, I electronically filed the foregoing

document with the Clerk of Court using the CM/ECF system which will automatically

send email notification of such filing to the following attorneys of record:

Robert M. Klein, Esq.
kleinr@stephenslynn.com
Roberta G. Mandel, Esq.
Cayla B. Tenenbaum, Esq.
Law Offices of Stephens Lynn La Cava

Hoffman & Puya, P.A.
Two Datran Center – Penthouse II
9130 South Dadeland Boulevard
Miami, FL 33156

Neil McCabe, Esq.
The O’Quinn Law Firm
440 Louisiana, Suite 2300
Houston, Texas 77002

This 30th day of June, 2008.

/s/ M. Krista Barth
M. Krista Barth
(Florida Bar No. 0461229)
krista@emsattorneys.com

Case 0:07-cv-60534-WPD     Document 126      Entered on FLSD Docket 06/30/2008     Page 6 of 6



Case 0:07-cv-60534-WPD     Document 126-2      Entered on FLSD Docket 06/30/2008     Page 1 of 4



Case 0:07-cv-60534-WPD     Document 126-2      Entered on FLSD Docket 06/30/2008     Page 2 of 4



Case 0:07-cv-60534-WPD     Document 126-2      Entered on FLSD Docket 06/30/2008     Page 3 of 4



Case 0:07-cv-60534-WPD     Document 126-2      Entered on FLSD Docket 06/30/2008     Page 4 of 4



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

WEST PALM BEACH DIVISION

CASE NO. : 07-60534-CIV-DIMITROULEAS
MAGISTRATE JUDGE: ROSENBAUM

HOWARD K. STERN,

Plaintiff,

vs.

JOHN M. O’QUINN and
JOHN M. O’QUINN & ASSOCIATES PLLC
d/b/a The O’Quinn Law Firm

Defendants.
____________________________________/

PROPOSED ORDER COMPELLING DEFENDANTS’ COMPLIANCE WITH
LOCAL RULE 26.1

THIS CAUSE came before the Court upon Plaintiff Howard K. Stern’s Motion to

Compel Defendants’ Compliance with Local Rule 26.1, and this Court having considered

said Motion, it is hereby

ORDERED that Plaintiff’s Motion to Compel Defendants’ Compliance with

Local Rule 26.1 is GRANTED. Accordingly, it is further ORDERED that Defendants

shall:

1. Provide privilege logs to Plaintiff which comply with Local Rule 26.1.G.3.c;

2. Identify any responsive documents which have been withheld due to or on the

assertion of privilege but which have not been listed in Defendants’ privilege

logs; and

3. Confirm by affidavit that Defendants have no further documents responsive to

Plaintiff’s First Requests for Production of Documents.
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SO ORDERED THIS ___ DAY OF ________________, 2008.

______________________________
William P. Dimitrouleas
Judge, United States District Court
Southern District of Florida
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