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Nature of the Case

Respondent

Respondent's Action

STATEMENT OF THE CASE

This case involves the trial court's proper
exercise of discretion in following existing
Texas precedent, precedents from other
jurisdictions, and the Texas Rules of Civil
Procedure in granting Plaintiff's Motion to
Compel Responses to Requests for
Production from Defendant Howard K.
Stern and Plaintiff's Supplemental Motion to
Compel Production from Defendant Howard
K. Stern. The court's entry of its Order
Compelling Production from Defendant
Howard K. Stern and Expanding
Appointment of Independent Computer
Forensic Examiner and Incorporated
Protective Order did not constitute abuse of
discretion.

Honorable Tony Lindsay, 280™ Judicial
District Court of Harris County, Texas

Relator Howard K. Stern seeks relief from
the Order Compelling Production from
Defendant Howard K. Stern and Expanding
Appointment of Independent Computer
Forensic Examiner and Incorporated
Protective Order.
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[SSUE NO. 1:

ISSUE NO. 2:

ISSUE NO. 3:

ISSUE NO. 4:

ISSUE NO. 5:

ISSUES PRESENTED

The trial court’s entry of the Order was consistent with the
Texas rules and precedent, as well as that of other
jurisdictions, and it was not an abuse of discretion.

The Order does not require Stern to produce irrelevant,
privileged, confidential or personal documents. The exact
opposite is true. To the extent that Stern withholds any
documents on the grounds of privilege, then he must provide a
privilege log of the withheld privileged documents in
accordance with the Texas Rules of Civil Procedure. This
procedure, as set forth in the Order, was not an abuse of the
trial court’s discretion.

Stern has failed to meet his burden of proving that he has no
adequate remedy at law. The Order does not require Stern to
produce irrelevant, confidential, personal or privileged
documents; the Order only requires Stern to comply with its
discovery obligations by reviewing documents and producing
those that are relevant, non-privileged, and responsive to
Arthur’s discovery requests.

The trial court has jurisdiction to determine its own
jurisdiction and to compel a non-resident to submit to
discovery to that end, including producing data from out of
state to be examined by the court in camera or by a special
master appointed for that purpose.

Neither Stern's criminal defense nor his sharing a computer
with his parents exempts him from discovery
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STATEMENT OF FACTS

Virgie Arthur brought suit against Howard K. Stern and others for a
false and defaniatory story that they developed and published on a widely-
read website in an effort to prevent Arthur from having custody,
guardianship, or even visitation rights regarding her granddaughter, who is
the daughter of the late Vickie Lynn Marshall, also known as Anna Nicole
Smith. The defamatory story was that Arthur married her step-brother and
had a baby by him. R. Tab 3-1." Stern resisted discovery into his
communications with the co-defendants and others. R. Tab 12. Nine months
after Arthur sought discovery of the communications, the trial court entered
an order granting Arthur’s motion for examination of Stern’s computer hard
drive by a special master.’

Arthur takes issue with Stern’s Statement of Facts in the following
respects. On page 5 Stern states that his special appearance has been
scheduled more than once but “still has not been heard by the trial court,
which itself likely warrants mandamus relief for failure to expeditiously
consider Stern’s special appearance.” That is argument, which is not

permissible in a statement of facts. TEX. R. APP. P. Rule 52.3(g). That

! Citations to “R” are to the record provided by Stern with the Petition for Writ of Mandamus (“Petition™).
? The order, which appears at R. Tab A, will be referred to as “The Order,” and the motion, which appears
at R. Tab 17, will be referred to as “The Motion.”
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statement also ignores the fact that, pursuant to an agreement under Tex. R.
Civ. P. Rule 11, Stern agreed not to urge his special appearance until after he
has been deposed, which has not occurred, due to the lack of electronic
discovery from him. See Appendix, Tab A, Rule 11 agreement.

Stern states at page 6 of the Petition that the trial court has bifurcated
discovery and that the only discovery currently in progress is jurisdictional.
That is not the case, and the document to which Stern refers does not support
his statement. R. Tab 6-1

On page 6 and 7 of the Statement of Facts, Stern argues that Arthur’s
requests for production were facially defective and snidely comments that he
believed “he had no obligation to teach Arthur how to craft a narrole-
tailored, appropriate request for production....” There again Stern engages
in argument, in violation of TEX. R. APp. P. Rule 52.3(g). Contrary to the
argument that Arthur refused to narrow her requests for production, counsel
for Arthur can be seen suggesting and agreeing to narrowing parameters in
open court. See Dec. 11 hearing at Tab 21 at 32-33, 43-46, 80-88.

On page 8 of the Petition, Sterns makes the misleadiné statement that,
“because Stern uses Yahoo! Business, a web-based email intérface, it is his
undérstanding that, as a result of using this web-based email interface, no

email communications are stored on his computer hard drive.” (emphasis
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added) In that statement and in the affidavit to which he refers (Tab 16),
Stern uses the present tense and speaks in terms of his understanding, not
actual facts. He does not address where his emails were stored during the
relevant time period covered by the order in question, even though his
counsel was challenged on that point in open court on December 11, 2008 in
the following exchange:

MR. WOOD: .... [T]hat’s why we pointed out to

Mr. Stern, he’s on an Internet-based care provider.

So if he deletes something, it doesn’t delete from

his hard drive. It deletes from his software

program. It stays on the hard drive at Yahoo. So

you have to go to Yahoo and get that information.

MR. McCABE: He may be now on an Internet

server, that is, Mr. Stern and I don’t believe he was

originally on an Internet server. It’s not reflected

in his e-mail address that’s at issue in this case ....
Tab 21 at 65-66.

Stern also states, on page 8 of the Petition, that he swore that he had
made a diligent search of his email. Even though the law firm representing
Stern admittedly has an “Internet guru” and “tech guys,” (R. Tab 8-59)
however, Stern does not tell the court about any effort on his part to examine
his computer forensically, nor does he supply an affidavit by a guru that

such a search would be fruitless, even though, on May 8, 2009, Stern’s

counsel offered to provide such an affidavit to the trial court. (R. Tab 8-59:8-
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11.) More important, Stern makes no mention in the Petition of the admitted
fact that he deleted emails (R. Tab 8 — 56), a fact that he earlier denied. (R.
Tab 18-3)

On page 9 of the Statement of Facts, Stern states that he has been
arrested and charged with conspiracy to violate “the portion of the California
Business Code that applies to doctors.” That statement is calculated to give
the Court the false impression that the provisions Stern is charged with
violating relate only to doctors. Actually, the felony criminal complaint,
which can be viewed at the government’s website,” charges Stern with
violations of provisions that apply to any “person.” See, e.g. Cal. Health &
Safety Code Section 11174: “No person shall, in connection with the
prescribing, furnishing, administering, or dispensing of a controlled
substance, give a false name or false address.” |

On pages 9 and 10 of the Petition, Stern sets out what he portrays to
the Court as the “pertinent part” of the trial court’s order in question. Stern
leaves out of his Statement of Facts, however, the provisions of the order
that give Stern the option of having Mr. Craig Ball, the court-appointed
Special Master, or a subcontractor, travel to Stern’s location and image the

computer hard drive in question, under which scenario only the data and not

3 http://ag.ca.gov/icms_attachments/press/pdfs/n1699_complaint-_ans.pdf.
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Stern’s computer would be sent to Texas. R. Tab 19-2(5). Counsel for Stern
specifically asked for such an option. R. Tab 8-84. The trial court also
offered to allow an expert for Stern to examine the imaged hard drive before
the Special Master. R. Tab 8-82

On page 11, Stern states that he “contends he had no voice in the
selection of Ball as special master.” The record reflects, however, that
Stern’s counsel participated in the drafting of the original order for the
appointment of Mr. Ball as Special Master and gave no hint of any objection
to his appointment, knowing full well that Arthur would ask for Stern’s
computer to be examined by Ball if Stern did not produce what Arthur had
requested. R. Tab 8 — 64-65. Appendix, Tab B. Even so, the trial court
offered to allow Stern to have his own expert look at the computer first. R.
Tab 8-68.

Other than the above corrections and clarifications, Arthur has no

significant objections to the Statement of Facts in the Petition.



